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limiting it to regulations for the preservation or promotion of the 
public health, public morals, or the public use of the streets.""^^ 
This view is undoubtedly correct according to the better interpreta- 
tions of what constitutes the police power.*' The court continues : 
"The relations of a public utility engaged in public service for the 
inhabitants of a city to the inhabitants they serve and the exactions 
and charges they make or the conveniences they afford to such 
inhabitants, are clearly matters within the domain of municipal 
affairs for the care of which the city was organized. (Home 
T. & T. Co. V. Los Angeles, 155 Fed. 564, S. C. 211 U. S. 265.)" 
The Federal Circuit Court, however, in the case here cited, was 
construing the phrase "municipal affairs" as used in section six 
of article eleven of the California constitution, and very properly 
held that the relations of a public utility to the city it was created 
to serve might be regulated by the city under the right authoriza- 
tion. And, it is submitted, "municipal affairs", as used in section 
six are not to be confounded with "police regulations" as used in 
section eleven. Matters pertaining to the police power may be 
municipal affairs" but do all "municipal affairs" fall within the 
police power so far as it is conferred by section eleven of article 
eleven ?*' 

Without discussing the authorities, which certainly seem to hold 
that the powers in question do not fall under a gene.al grant of 
the police power, but must otherwise be conferred,*® the principle 
favored by the court in the now expunged portion of the original 
opinion would seem to obliterate the line of distinction between 
the "municipal affairs" of section six and the "police regulations" 
of section eleven. Of course, "municipal affairs", in the sense of 
section six, must be specifically provided for either by the munici- 
pal charter or by general law.*'^ 

W. C. J. 

Negligence: Exceeding Speed Limit: Neligence Per Se. — 
With the decision of the Supreme Court of Washington in the 
case of Anderson v. Kennear^ another jurisdiction has taken the 
unqualified position that the violation of a city ordinance or state 
law is negligence per se. In a suit for damages it was proved 

"48 Cal. Dec. 171, 178. 

"Mutual Loan Co., Martell (1911), 222 U. S. 225, SS L. Ed. 175, 32 
Sup. Ct. 74. 

"People V. Williamson (1902), 135 Cal. 415, 67 Pac. 504 (Mr. 
Justice Temple's opinion). 

15 See 1 Cal. Law Rev. 132. 

w City of St. Louis (1888), 96 Mo. 623, 10 S. W. 197; In re Pryor 
(1895), 55 Kan. 724, 41 Pac. 958; State v. M. & K. Tel. Co. (1905), 189 
Mo. 83, 88 S. W. 41; Jacksonville v. Southern Bell Tel. and Tel Co. 
(1909), 57 Fla. 374, 49 So. 509; Bluefield Water Works & Imp. Co. v. 
City of Bluefield (1911), 69 W. Va. 1, 70 S. E. 772; Dillon, Mun. Corp., 
Sth ed., p. 2230. 

" Fragley v. Phelan (1899), 126 Cal. 383, 58 Pac. 923. 

1 (July 27, 1914). 141 Pac. 1151. 
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that the defendant, while driving his automobile at the rate of 
twenty-four miles an hour through the streets of Tacoma, ran 
over and injured the plaintiff. Twelve miles an hour within the 
city is the limit fixed by law. The trial judge instructed the 
jury that if they found from the evidence that the defendant 
was exceeding the speed limit, and that such violation of the 
law was the proximate cause of the injury to the plaintiff and 
that the plaintiff was himself free from contributory negligence, 
then their verdict should be for the plaintiff. On appeal it was 
held by the Supreme Court that the instruction as given was a 
correct statement of the law in Washington, that is that the viola- 
tion of an ordinance is negligence per se, where such violation is 
the proximate cause of the injury. 

The law in California on this point is well settled and is 
clearly in accord with the rule just enunciated by the Washing- 
ton court.^ The same rule has been laid down as law in many 
other jurisdictions,^ while in some it has been held that the vio- 
lation of an ordinance or statute is not negligence as a matter of 
law but only "some evidence of negligence".* 

It seems, however, that both of these rules go to extremes and 
do not state the law as it should be. A better rule would be that 
the violation of a law or ordinance, if left without explanation or 
excuse, is presumptive proof of negligence, that is, it establishes a 
prima facie case," but it may be excused by other evidence, in- 
cluding all the surrounding circumstances. In a case where the 
charge is one of negligence, if the defendant can show that as 
a matter of fact he was not negligent toward the plaintiff even 
though he was violating the law at the time of the injury, the defend- 
ant should not be charged. But if he cannot rebut this presump- 



2 Siemers v. Eisen (1880), 54 Cal. 418; McKune v. S. C. V. M. & L. 
Co. (1895), 110 Cal. 480, 42 Pac. 980; Fenn v. Clark (1909), 11 Cal, 
App. 79, 103 Pac. 944; Bauhofer v. Crawford (1911), 16 Cal. App. 676, 
117 Pac. 931; Stein v. United R. R. of San Francisco (1911), 159 Cal 
368, 113 Pac. 663; Scragg v. Sallee (Cal. App., 1914). 140 Pac. 706. 

3 Western etc R. Co. v. Young (1888), 81 Ga. 397, 7 S. E. 912 
Indiana, etc., R. Co. v. Barnhart (1888), 115 Ind. 399, 16 N. E. 121 
Bott V. Pratt (1885), 33 Minn. 323, 23 N. W. 237; Smith v. Milwaukee 
Builders' etc., Exch. (1895), 91 Wis. 360, 64 N. W. 1041; Keim v. 
Union R. Co. (1886), 90 Mo. 314, 2 S. W. 427; Platte etc., Canal Co. v. 
Dowell (1892), 17 Colo. 376, 30 Pac. 68; Huston etc., Ry. Co. v. Wilson 
(1883), 60 Tex. 142; Linder v. Railroad Co. (1910), 84 S. C. 536, 66 
S. E., 995; Smith v. Wolf (Ala., 1909), 49 So. 395; Vandeveer v. 
Moran (Neb., 1907), 112 N. W. 581. 

*Knupfle V. Knickerbocker Ice Co. (1881), 84 N. Y. 488; Mc- 
Rickard V. Flint (1889), 114 N. Y. 222, 21 N. E. 153; Chrvstal v. Troy 
etc. R. Co. (1891), 124 N. Y. 519; Connor v. Electric Traction Co. 
(1896), 173 Pa. St. 602, 34 Atl. 238; Street's Sherman & Redfield on Neg- 
ligence, 6th ed., vol. 1, p. 26. 

BQ'Donnell v. Riter-Conley Mfg. Co. (1906), 124 111. App. 544; 
Field V. Gowdy (1908), 199 Mass. 568, 85 N. E. 884; Street's Sherman 
& Redfield on Negligence, 6th ed., vol. 1, p. 54. 
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tive evidence he should be held liable; given always that the 
violation of the law was the direct and proximate cause of the 
injury. 

J. B. 0. 

Parol Evidence Rule: Incompleteness Not Appearing 
ON THE Face of the Instrument. — In United Iron Works v. 
Outer Harbor Dock & Wharf Company,^ a long contract for the 
construction of a dredge was held not to contain an express or 
implied warranty of capacity for certain work. It was further 
rightly held that such a warranty could not be added by parol. 
It is suggested, however, that the following language of the court 
on the parol evidence rule is inconsistent with sound principle : 

"This rule of evidence is invoked and employed only in cases 
where upon the face of the contract itself there is doubt and the 
evidence is used to dispel that doubt, not by showing that the 
parties meant something other than what they said but by showing 
what they meant by what they said." (italics ours) 

The incompleteness of a contract does not necessarily have to 
appear on its face. Until evidence of the surrounding circum- 
stances is given, the court is not in a position to know whether the 
contract is complete or not. In every contract involving a 
technical subject matter, difficulties likely to arise in the perform- 
ance, and other points to be covered, suggest themselves to those 
of practical experience in the business, but never occur to one 
not so acquainted. When this evidence is introduced a written 
contract that appeared complete on its face may turn out to cover 
very few of the matters really involved and the conclusion is 
irresistible that the parties did not intend to embody their entire 
agreement in the writing, but did intend to leave much to custom 
and oral understanding. This is not varying the contract by 
parol. It is merely determining the preliminary question whether 
the parties intended the writing to be the only evidence of their 
agreement. To decide this question properly the court must have 
before it the actual situation of the parties. Any other view 
attributes to the court an a priori omniscient understanding of the 
practical operation of every kind of business. The better rule was 
laid down by the District Court of Appeal in Luitweiler etc. Co. 
V. Ukiah etc. Co.," but the Supreme Court, however, withheld 
assent from this portion of the opinion, and by its language in the 
principal case repudiates it. It became necessary therefore to over- 
rule Snyder v. Holt Mfg. Co.,* whereas under the true rule the 
completeness of a written contract is a question of fact under all 



1 (June 26, 1914), 48 Cal. Dec. 9. 141 Pac. 917. 

2(1911), 16 Cal. App. 198, 116 Pac. 707; see also, Wheaton v. 
Noye Mfg. Co. (1896), 66 Minn. 156, 68 N. W. 854; Stephen, Digest 
of the Law of Evidence, art. 90; Cal. Civ. Code, § 1647; Cal. Code 
Civ. Pro. § 1860. 

8 (1901), 134 Cal. 324, 66 Pac. 311. 



